






















CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 
STATE OF LOUISIAN A. 
> ia WESTERN DISTRICT, AUGUST TERM, 1824. 


ABERCROMBIE vs. CAFFRAY & AL. Ng Ban 
a ee ABERCROMBIE 
‘5 Apprat from the court of the fifth district. ee oe 


Porter, J. delivered the opinion of the court. 
% ~The petitioner, widow of the late Lyman a widow is 
_*@, Harding, claims from his son and heir by a for- marital pertin. 
3 somer marriage, the Marital portion. onan allega- in eee: 
tion that she brought no dowry, and that she (est sl in 
has been left in necessitous circumstances al-““°*"“"~ 
though her husband died rich, 
The marriage was contracted in the state of 
Massachusetts. The domicil of the husband 
being at the time in the state of Mississippi, 
and continued so until his decease. 
“Two questions have been raised in argi- 
ment. Ist. Is the plaintiff entitled to the ma- 





*Continued from the preceding volunie. 
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West’n District, vital portion? 2nd. If she be, whether she should ; 4 
take the usufruct, or the full property of the @ 
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fourth part of the estate ? 


The difficulty of deciding the first question, — 
_ arises from the conffict‘of tWo general, and well | 


established principles of jurisprudence. 


The plaintiff contends; that real estate on q 
the death of the owner,must be distributed ac- — 
cording to the laws of the country whére it is” 


situated. 


The defendants urge, that it is in virtue of : 


the contract of marriage the plaintiff can 
have any claim on the estate, and that this con- 
tract mut,be governed -by the laws of the hus- 
band’s domicil. 

We think the rule first mentioned must pre- 


vail. The law speaks. generally of the. wife, 
without distinguishing, whether she: be domicil- 


ed in this state or not. It admits a foreign heir to” 


take the property, and we are unable to see 
why it should réject the widow, who is a stran- 


ger, for her portion. It is true that in virtue of 
a contract made in another country she obtain- 
ed the quality of wife ; but if it be no. objection 
to the child that he proeeed from a marriage 

out of the jurisdiction of the state, no satisfac- 
_ tory reason has suggested itselfto-us, why this 


pa -_melC KCl eel COUlUlté«CO 
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circumstance should..operate against the ‘wi- Wests Distr, 
dow, who, according to our law, is considered ea 
in the light of an heir, and takes by inheritance, “****°™*™ 
Partida 6, 13,.7.> - : siesta tins: 
« The strongest reasonthat can be offered 
-against her right is, that in contracting in an- 
other country, she intended to be governed by 
its laws imevery thing relating to’ her marriage. 
Admitting this to be true, it cannot be con- 
sidered as an abandonment on her part, or re- 
nunciation of the advantages which the posi- 
tive laws ef other countries might confer on 
her. A marriage in Scotland, entitles the wife 
to dower of her husband’s real estate situated in 
England. 2 Henry Blackstone, 146—2 Johnson's 
cases, 29. - s 
The judge orthe-court of probates, to whom 
this claim was first presented, directed that as 
the intestate left a child, the widow should on- 
ly take the one fourth of the estate in usufruct. 
On an appeal to the district court, the judge of 
that tribunal.considered she was entitled to the 
ene fourth in full property.. The reason: as- 
signed here for that decree is, that the child of 
the deceased proceeded from a former mar- 
riage, and that by the Roman law, the wife on 
such.an event took:not-as an usufructory, but as 
owner, and that such was the law of Spain. 
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Westn District, By the law of the Partidas, already cited, itis ” ; 



























hi 

wm declared « that if the husband should not leave al 

_ ABERCROMBIE } i. wife the means of living independently, and q 

Caren at she should not possess them herself, she mayén- Fh 

herit one fourth of the whole, notwithstanding he. $3 
should leave children.” vy 

| By our code, a wife under the same circum. ral 

stances has a right “to take out of the suc- J ie 

cession of the deceased, what is called the { ° 

marital portion—that is the fourth part of said | a 

succession in full property if there be no child- §  ¢l 

ren.” C. Code 334, art. 55. a 1 0 

This law elearly repeals that of the Partedas, — n 

by virtue of which the widow took whether — J 

there were children or not, and without distin- J 


tinguishing from what marriage they sprung. — 
It would be strange then to-tot that the right § 
given her by the positive law of Spain to claim 9 


the one fourth in full property was taken away | 
by our code; but that a provision of the Re- 
man law to the same effect is still binding here, 
and that too, because it was in force in that — 
country, whose direct legislation on the same 
subject has been repealed. 

But that law. could-not.have been in force 
there ; for as we have already seen, the wife 
took one-fourth ip full: property whether the 


me. Si, |. ieee | ee * ee fee 
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husband left children, or_ not. 
all enquiry as to the mother was done. away, 


for whether they were her children, or her Asmncalgne 
husband’s by a former wife, the result was the ©47"*4*&4t. 


game. 
Independent of this reason, it is satisfactorily 


shewn to us, that the provisions of the Roman 


law on the subject of marital portion, were net 
of authority in Spain. Febrego states, that 
according to the jurisprudénce | e; where 
the children were three or four, the widew 
only took g child’s part; but that this’Hile was 
not observed in Spain, -be®@ause the lawsof the 
Partidas made no distinction as tothe’ number 
Febrero, p. 2, hb. 2, cap. 3, § 4. . 

On the same principle we must decide this 


ease. OUP few makes -no distinction between 
children. of the different “marriages, “ana we 


cannot. This rule of construction is almost daj- 
ly acted.on by this court. We could not adopt 
that contended for, without doing a great vio- 
lence to the text. The code says the,-widow 
shall have the fourth in full property, ¢f there be 
no children. Were we to give the plaintiff the 
one fourth, when the intestate has left a son, 
we would be doing one of two things, either 
dtsobeying the express words of the law, or 










Consequently West'n District, 
Aug. 1824. 
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Weta isi, saying that a descendant of a former marriage » 
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was hot one of his children. 


It is therefore ordered, adjudged and de- q 
creed, that the judgment of the district court | 
be avoided, annulled and reversed, and it ig © 


further’ ordered, adjudged and decreed, that °W/ 


the judgment of the probate court be also an- _ 


: nulled, inasmuch as it gives to the plaintiff | a j ; 


portion of t é"personal estate; and proceeding ; 
to give such"Jadgment as in our opinion ought | 


- to Daye: been given ; it is ordered and decreed y 
that. the plaintiff do,recover of the “defendants — 
possession of one fourth part of the real estate of 4 


which Lyman Harding died owner in this state, 
to be held and enjoyed by the said plaintiff in 
usufruct, for and during the he term of] her natural 
life, subject however to ‘the payment of one 
fourth paré6f the debts due by the succession 
of said Harding, and further that the defen- 
dants pay the costs in the court of probates, 
and the plaintiff those of the appeals. 


Baker for plaintiff, Brownson for defendants. 
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the defendant obtained an injunction, which ‘he sum appears 


ant, is ascertained. 
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MELANCON’S HEIRS vs. DUHAMEL. ‘a Waa 


Appear from the court of ea te ae 2. 


Martw, J. delivered the o Sidleaare fe. 
The plaintiffs having Bis. _exeqution. in , julguent & 


, the district court, on the. judgment rendered vali, Cs 
here, at September term 1821, 10 Martin 225, ed be not stated 


therein, when 




























on record, 


was, on argument, aneteinied, and the plaintiffs 
appealed. 
The defendant's ey urges that the judg. 
ment of this court was for costs only—at all 
events that no particular sum being mentioned 
in it, it is too vague and uncertain. jle con- 
tends that there ought to have been in, the 


judgment ay an express referenee to the petition, 
in which a ‘define sum. ig claimed, or to the 


proces verbal of the sale annexed thereto, by 
which the price of the land, sold to the defend- 


_We reversed the. judgment of, the 
court and gave judgment for the plaintit 4 
costs. It is therefore clear that the pa tod 3 “| 
was not for costs only. 4 

If the concluding sentence of the "jddgment 
beconsidered alooffrom the record and  the-pre- 





*Ponmer, J, did not join in this opinion, haying cette in 


the caure, 
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Westin District, ceding parts-4it'is clear that the judgment be. : 4 
ug. 1824. g 
ow = ing for no définite sum is too vague and uncer- § 
——* tam; but.the judgments of this court include ' a 
Donamex the reasons-bywhich the judges arrive to the #\ 
conclusién, which the: constitution and laws oF 
require-them to insert. ; : 
-In ‘the ‘ease under consideration the judg- 1 
ment*begins by an abstract of the pleadings. | 
It is first said the plaintiffs sue for the price of — 
a tract of land, purchased by. the defendant; it ; 
is next stated that the’ latter resists the pay-: — 
ment on a plea of the general issue, an allega-_ 
tion thata-claimant of the land forbade the © 
sale, afid,an objection is taken to a document — 
being in another than, the nationdl language. 


The judgment next proceeds to state that: J 
the plaintiffs cotebliehed the sale, which the / 


defendant denied, and it is expressly declared | 
that the plea of the general issue is unsupport- © 
ed; that the defendant gave no evidence of the: ; 
alleged claim, nor of the sale being forbidden ; ~ 
and the objection to the document being in the. — 
French language is overruled. The.court next | 
annuls ‘the judgment appealéd from, and judg- | 
ment'is entered for the plaintiffs with costs. 1 
Noy, itis clear that the judgment is for the 7 
consideration money of the sale, the price of # 
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the land—for that is ‘what the plaintiffs de- ween District, 
wiand “in the petition, and*their right to which esa 
théy support by the process verbal of the sale, a fl 4 
annexed thereto. This sufficiéfitly “appears 
from an inspection of the record: Id’certum est, 
quod certum réddi potest. Yetif the law requires 
that, where the judgment does not name enun- 
ciatively a determinate sum, it should “con- 
tain an express refererice to the record or autos, 
the judge a quo was correct in seta and 
sustaining the injunction. 
Febrero, itis true, states, that this express refer- 
ence is required ; but a closé view of the text: 
of the law, which he comments, leads*us to a 
different conclusion. 
« We also say that ifthe judge does not de- 
clare, in his judgement, wittrtertainey-ie- vam 
for which “he condemns—if he makes ‘use of 
words from which it may be inferred, with cer- 
tainty, that the defendant is absolved, or cast in 
the swt—if in sich case, the sum in dispute be 
written in the record, then the Judgment is 
valid.” « Part. 3, 22, 16. 
“The court in the judgment under consider 
ation did not declare expressly the sum to be 
paid by the defendant: from the expréssion 
used, it is to be inferred with certainty that the 
* Vou. m. (x. 8.) 2° 
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DvnHAMEL 
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Wate me defendant was cast, since the judgment is for | j 
“e-= the plaintiff, and the sum claimed was. written § 
“an * im the record, viz. in. the petition of which the § 
Duniue, judgment.contains an abstract; it then follows, 
in the language. of the statute, that the judgm 
ent ts valid, and ought to be executed, 4 
_ The.action was literally that of debt. of the 
common, law, brought for a.sum due.on a mat. 4 
ter of record, in, whichythe judgment is quod | 
quercns recuperet debitum suum. : 
The defendant made no partial defence. 
He did not pretend. that a less sum was due 
than the one claimed. He put;the plaintiffs on © 
strict proof of the allegations iu the petition— — 
made an alicention which he did not support | 
by. evide .an.objection -which the court. 
eS a san cana 
meoartel; their. -allegations—judgment, then | 
followed as.a matter of course,’ for. what was — 
claimed; the price bidden for the land, by the 
verldee..and defendant, as appear from the — 
record and written evidence. ; : 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the. district. court 
be annulled, avoided and reversed, and the 
injunction. dissolyed, and that the defendant 
and appellee pay costs in both courts. 
' Stmon for the plaintiffs, Browuson for, the 
defendant. | 
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BROUSSARD vs. DUHAMEL. West'n District, 
: Aug. 1824, 
~Appeat from the court @f.the fifth district. ite 
é ; ’ Brovssarp 


‘Marsews, J:*_Delivered the opinion of-the Domater. 


ocurt. In this.case the plaintiffsues: forthe When the wit- 


s has an in- 
recovery of a certain tract of land,-in the pos- treat ate 
session of the defendant : who pleads:im, his an- determined and 

, swer the general issue and also inserted therein event of the 
. suit, the Sie: 
a prayer that his immediate vendors should ‘be te gee - 
cited. in warranty, &c. They, on ‘coming in *! ee 


pleaded the general issue and title.to the pro- Rag gens 
perty supported by the prescriptions of ten and Te. mon. 


. thirty years, and cited their vendors.in war- °° sarge 


s.. other, by the 
ranty, &c. whose answer makes no change im je often 


the defence of the suit, neither does the an- **™ 
swer of others cited in the same manner make 


any. In the-course.of the trial.i in the court nen 
low exeeptions were, taken to tre-acmissibi- 


lity of testimony offered in the cause. We 
have carefully examined all the bills of excep- 
tion as contained in the record, and find no er- 
ror in any of the opinions of the judge a guo, by 
which he admitted the evidence complained 
of: however he may _ have erred in the infer- 
ences drawn from said testimony. It appears 
to us that there is only one of those excep- 
tions, on which a shadow of doubt:can rest, 





BORTER, J. did not join in this opinion, having been of counsel in 
@ cause, 
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West'n District, that which relatesto the indirect interest of — 
Aug. 1824. x 
wm the witnesses, But. we are of opinion that — 
Dagmar their interest is only in the’ question, not in | 
Domdanss, the event of the suit; and is.applicable to their — 

credibility, not‘to their*competency. Having ' 

thus disposedof the bills of exeeption; it be-' 4 

comes necessary, for us to extract from the q 

mass of testimony sent up in the record; such . 


facts, as are required, fairly to investigate and 
justly to decide on the claims of the parties. 
The evidence of the case shews that both 


plaintiff and defendant claim the property in 


dispute*under the’same original title ; a con- 
cession or grant to Ledée’s. After his death, his 
suécession was sold by competent authority. 


_ Amongst other things belonging thereto was a 


tract of land containing eighty-arpens front on 
thé eastern side of the bayou Teche, which 
was sold out to purchasers in parcels, of from 
ten to twelve arpens front; begining: the sale 
at the upper limit of said original tract, adjoin- 
ing the land of Declouét, and continuing to sell 
down to the boundary of the-land of one Le 


_ Beau, who held by grant from the then exist- 


ing government of the province of Louisiana; 
but- whether his concession was older’ or 
younger than that of Ledée, is not shown by 
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the evidence: Atthissale the:plaintiff became west’s District, 


the purchaser of several of. theseyparcels, and eo fom 
has. since acquired title from others who»pur- mer a 
chased, so'as now.to claim'42 arpens-iti front; P°™"""™ 
three of which: (as it ‘appears by the return of 
the surveyor, who wag-ordered hy thé district 
court to make the survey of the “premises “in 
_ _ dispute,)-on the lower side, are now in posses- 
sion of the defendant; who derives title from a 
purchaser at said public sale, who bought ten 
arpens immediately adjoining below the’above 
mentioned forty two. It does riot appear that the 
land of Ledée’s succession, thus sold, was ever 
regularly and entirely laid owt and partitioned, 
amongst all the purchasers,’in conformity with 
the proceséverbal of the sales, Some time af- 
ter said salé, ‘One ortwolof the’ ie buyers procured 
to be set: apart for them-so much of said 6 origi- 
nal grant as they supposed to be their portions, 
by a surveyor named” Gonsoulin; who fixed 
metes and boundaries, for which the warrantors 
of the-defendant now contend; and on which 
they rest their title, and claim by preseription. 
These ‘limits, it further appears from the evi- 
dence, were located: and marked in the pre- 
sence of several of the claimants by purchase 
at the sale of the succession of Ledée; and 
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West’n District, amongst whom the vendor, to the plaintiff was c } 
present, whgp the land was laid off to him as 1 : 
above stated, and also the person who claimed § 
the adjoining ten arpens below: and that these — 
two tracts or parcels of Jand had been held, © 


possessed “and occupied, according to these. 7 


limits, for upwards of ten years previous to the 


commencement of this action, On this posses- 


sion accompanying the location of their claims, 
which placed within the limits of the tract 
claimed by the defendant, the land how in dis- 
pute, he claims title in virtue of the prescrip- 
tion of ten years. Whether'the original or first 
purchasers of the land from Ledée’s suc- 
cession be considered as tenants in common, 
or co-proprietors of the whole part ‘sold to 
them without real and—fmxed™ limits, or. be 


viewed in the light of separate and distinct pro- | 


prietors, each of the parcel which he pur- 
chased by a certain quantity of front on the 
bayou, easily to be ascertained by the mode of 


sale adopted by the officers who effected it,’as - 


they fixed the limit from which the first’ parcel 
was to commence; the result of the present dis- 
pute would in our opinion be the same... If 
they held in common, no one;of the co-proprie- 
tors could acquire title to any particular part 
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of the common property, except by regular West'sDistric 
partition between all: those who were inter: ae. 
ested. If their claims were-so separated, by ®*°sss4* 
imaginary limits, as to give 4.separate iiterest Doman. 
and title to each individual to a certain parcel, 
designated by beginnings and quantity in front, 
then neither of them could justly pretend title 
to any portion of the whole part beyond, or dif- 
ferent from, the particular part sold to him - ‘by 
these unmarked limits expressed in the proce- 
verbal of the sale, unless by regular- purchase 
from the person who had acquired 'title. by the 
probate sale. It i8 not shewn on the. part. of 
the defendant that the persons, under whom , 
he claims, ever acquired title by purchase, do- 
nation, or in any other way, from the person, to 
. whom the land in dispitite. ware.«tricken off at 
the, public sale of Ledée’s succession. The 
title. on which they presume to bottem-the ten 
year prescription, is founded solely on the sur- 
veys and, limits fixed by Gonsdulin.. Survey- 
ing*land, and placing boundaries, by the. re- 
quest of parties who haye evidently mistaken - 
the proper location‘of: their titles, ought, not. to 
destroy the rights of either party, or ‘in any 
manner, change“thieir titles to, thé prejudice of 
_ either one; or the other. Inother words, the 
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West’n District, simple act of surveying; fixing boundaries, and > 
taking possession th furtherance of such’ pro- | 
ceedings, cannot:ereate,a title. -Such posses-" 

"sion. might probably be a-basis-for the longest 


But buying without title is no foundation for } 
the long. prescription. We- are of opinion 9 
that*the defendant and:his vendors have pos- — 

“sessed the disputed premises in error, and ' 
without a title, under which they can profit by : 
the prescription often years, and they have not 
acquired by that of thirty years. The error — 


which appears to have taken place in the loca- 
tion of the titles acquired by the purchaser at 
the sale of Leée, and* which seems to have 


remained unre¢tified in the hands of all subse- ' 
quent holders; was | océasioned by the conduct -f 
ofthe parties, and the surveyor, in commencing ~ | 


the actual division of the land at Le Beaus’s 
line below, instead of that-of De Clouet above, 
the point established by the terms of the origi- 
nalsale. ‘If the true principles of that sale had 
been pursued ih locating the’titles of the buy- 
ers, error and conflict. of claims* would have 
been avoided. 

Upon’ a view of-the eviadiee and law of the 
case, we are unable to discover any thing 
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which can materially distinguish. it from. that of 
Babineau vs. Cormier, adjudged at the lastterm 
of this court. Vol. 2, 666. 


“this AheFefore ordéred, adj udged and de- 
_ creed, that the judgment of the district court 
bé*avoided, reversed and annuled } and it is 
further. ordered, adjudged and decreed. that 
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Westin Distsioty 
Aug. 1824, 
Qao~ 
Brovssanp 


vs. 
| DUBAMEL. 


| the plan “do recover from the ‘defendant, — 
es three“arpens in front by the ordinary depth of 


forty, being the land claimed by the forrher in 
this suit and that which is “veally in dispute 
between the parties, as appears by the evi- 
dencé in the cause, and, the survey and plat of 
the surveyor Johnston, made and executed by 
order of the court below, with costs in Both 
courts. ~Arhd-it_ig further*ordered, adjudged 
and cocteed, that. the case Ld Bi nicog ing to 


ix 


damages against the warrantors. 


Simon & Baker. for. the plaintiff, Brownson for 
the defendant. 


— 


oo 
WHITE § AL. 0s. BROWN & AL. 

Apperat from the court of the fifth district. © 

Porter, J. delivered the opinion of the court. 


The question of law to be decided in this case 
Vou. mL. (N. 8.) 3 


The act of the 
legislature 
which requires 
the sum promis. 
» to be paid, to 
be written in 
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Wena ‘arises-on an act .of the legislature passed the, 

-m Mth March, 1823, by thefirst section of which J 
Warre@as. it is provided “ that from and after the first,day. 
Bnows & au. of April next, no bill of exchange, promi ri 


wordsatfull note, bank note, draft, or check, shall be obli-, 


affectnotes  gatory.or admissiblesas evidence ofa debt, aa 


made before its 


Passage. Tess the sum_of money mentioned or specified 
therein.to. be due, or payable, bee ed. ; 


in words at full length; whether the ill of § 


exchange, promissory note, bank note, en or F 
check has been made, drawn, stated, signed,, | 
and executed in or out of this state, unless, — 
when the. said bill of exchanges, promissory q 
note, bank ribte, draft or check shall have 
been drawn, dated. and. signed out of this state, 
the party sueing thereon do proye that it is 
made and d_ executed in due form ‘according to | 
the laws. or usages of the country where it pur- ) J 
ports to have been executed,” 

This act was introductory of an eutirely new 
principle. Neither’ the law merehant of the 
United States, nor that prevailing on the con- ~ 
tinent of Europe invaliated notes, drafts or ~ 
bills of. exchange, in which the parties had 
deemed it convenient to express their inten- 
tion by figures, instead of words written at full 
length. See the case..of Nugent vs. Ro- 
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land, V2: Martin, 659, and the authorities referred West's Distrist; 
ii the easerol Delay and Léger ve: Moller: ES 
. Fol 2: Vv & ax. 
| ‘'Epe note-on which the action was com. Baibwe & a. 

menced, having been executed nearly one year 

before the passage of the fet of the legistatare 

referred to, was consequently-a legal and binid- 

ing obligation on the maker, at the time he 

signeditr ‘ 

It is now contended that by a statate asia 

eleven months after this agreement Was entered 

inté; according to the Jaws then existing, the 

contract has been made null-and void. “> 

If this position be true, no mah can be safe in 

contracting, according to the laws’ of hiis coun- 

try, at the time he makes a promise, a purchase; 

; or a sale. is seaaeteremienarsy 
‘| > péfty, he must not only iow what the aw 
7 but what it will be. : 

‘It id unnecessary for us to say, whiéther the 

statute coritaining sueh a provision would not be 

contrary to the genius afid-spirit of a‘free go- 

vernment, and a violation of the constitution of 

* the United States, and of this state. “Whenev- 

er an act of thé legislature is passed, clearly 

and uneqtivocally avoiding contracts entered 
into under pre-existing laws, its constitutional- 


. nn ae — 
ae ot ee te Seite. Sek cma 





West.n sDigrint tity will be. examined: with the comity that is 





CASES IN THE SUPREME COURT. 


due to that branch of the..government. © ‘But 


Ware & at. this act does not require us to do'so. Its :ex- 
Bnown Sat. pressions leave the intention. of'thelaw: maker , a 
doubtful. . And a..respect for the legislature; 9, 
and an obédience tothe known andfundamen- | 
tal rules of Construction, forbid: us to presume, a by 
they intended the statuteshould have a retro- |. 


spective operation. Sl 


One of the first and safest rules in the inter- 4 | 
pretation of statutes is,, that. whenever the }. 
sense is doubtful they should be so construed ; 
as to further the ends of justice.» 1 Blackstone's — 


comm. 44, 


It i is another rule of ttiestiiv’, that laws | 
are presumed to be.passed. in-relation to these — 
great and fundamental principles of legislation, 7 
which in all ages, and even in the most.des- #} 
potic countries, have been considered as fixing | 


landmarks for the sovereign power. At is not 


to. be believed that the representatives of a free d 
people, in a period .of pérfect tranquility, in- . 
tended to violate these principles, or that. they — 


were ignorant, or forgetful of them. Code, 1, 


14, 7. ~ Puffendorf droit.de laxnat. live l, ¢. 6) >’ 


86, Domat. liv. prelim. tit. 1, sect,1, art. 15. 
Code Nap. 2, 6 Bac. Abr.. 370, 2 Cranch, 272, 7 
Johnson, 477. 
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1 . Weare: convinced*they were ‘not; for had West'a Distsict 
 & they-entertained any such intention, they would a/ 
_& not have leftin full forcethat article of our code VW" ©“ 


7 o imiaghioh it is declared that the law disposes of the Buows & 41. 
A ) it has no retrospective. operation. .C. Code, 
‘4 a7. ‘It wilbnot be pretendéd that the expres- 
: 7 gions of the act. on which the point presented. 
| has arisen, are suffitiently clear “and explicit, 
‘ to repéal this provision. Considering it there- 
fore, as in full force, we are under the necessity 
of reading the statute; and this article’. of the 
code-together. .-And ing doing so, we find; with 
the enactment that no note shall be obligatory 
_unless.the sum is expressed in words at full 
length, a provision that the law only regulates 
the future. .It of course follows, this act does 
a not provide for the past. We-consider this 
+) —_ statute under: the general principle contained 
| inour code, to require the same. constructioh 
as‘if this general principle was contained ’in’a 
proviso to the particular ‘section. 

Tlie decision -wHich:we believe to be sup- 
ported’by the soundest principles, does justice 
between the. parties Jitigating.’ Thedefen- 
dants seek to escape the payment of a just 
debt of nearly $500, because sixty cents’of the 
sameare expressed in figures. This attemptis 
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Wige Diatieh so shamefully unjust, that we regret that: the 
a doubt which may perhaps have existed in the J 
Warre&4t- rind of the counsel.for the’ appellant “om the! 
Baows & at true construction of this aet;prevents | ws'fom'| 
affirming the.judgment with ten per ¢ rentum, 





damages forthe delay; = f F 


Tt is therefore ordered 1 and wpa. ‘and f 
dedreed; that the judgment of the district | 


court be affirmed with costs. 


fendants. 





te 
—~_ 
MARTIN vs. REEVES & AL. 


‘The acts of the APPEAL from the court of the fifth district. 
vendor, after : 

the sale, are a- 

gainst the ven- Misnaie, J. delivered:tlie opinion of the court: 


dee, evidence of 


fraud in the for- The plaintiff sets forth that the defendant, 


‘mer. 


So, hisde- Reeves, purchased at a salemade by the defén- 


clarations as 


part ofthe re- dant Villejoiny sheriff of the: parisli, on four 


rum gestarum. 


But neither executions against JamesMartin, a tract of 


are evidence of ® 


> frend in the "land, which-the plaintiff had before purchased 
by a notarial act, duly recorded; he: prays that 
the sale may be rescinded, and that he may be 
quieted in: his possession. The defendants 





Bronte fr hii Be forthe | 







SRE Ee" 


from said James; for a valuable consideration; — 


































. |  severedin-their pleas, but both alleged that the westa District. 
"gle from James Martin to the plaintiffis «frau? SS 0L0 
’ @ulent.oney made to defraud the said James’ — 
9) creditors, and: therefore void: The district *®="™**+"- 
‘], court considering it so, gave: judgment.for the 
" defendants, andthe plaintiffappealed; 

Exception was taken to the admission of 
the aets and declarations of the plaintiff’s ven- 
dors, out-of the plaintiff’s presenee. 

We think the court did not err... There can- 
not. be ffaud-in the vendee unless-there be 
| fraud im the vendor. The defendants have 
}__ therefore to-establish the fraud of the: latter. 

_ For this purpose they gave evidence. of the 

conduct and declarations of the latter after the 
sale to the _ plaintiff, .hie continued possession 
and contract of the premiees, his hiring and 
selling part of the property.conveyed: to ‘the 
plaintiff in the same deed with the premises, his 
acting and holding himself out as the real 
owner of the premises. Fraud is seldom esta- 
blished by direct evidence. The proof of it in 
most cases results from.numerous, grave and 
cordant presumptions—for», this. purpose 
echendenchemente parties and his de- 
clarations are.«part rerum gesiarum; all proper 
evidence to-establish fraud in him. They are not 
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‘Weat'a District, however evidence: of fraud. in the vendee; andif j ‘ 
there beno other evidence the fraud of the latter. J 


Aug. 1824. 
ain 
— 


festive & Au. 
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is totally destitute ofproof. It isin this sense't 
what fell from the court. in»the case of. Highs. 7 
landervs.. Fluke & al. 5 Martin, 442. is tobe §/ 
understood. . ~On the same principle the exist- — 


ence of. creditors to be defrauded may, and in — Ry. 


many. cases must, be. established by the. ade g 
mission of the vendor, :or® by, judgments ob- | 
tained against him, which are-prima favic, tho’ ; 
not conelusive evidence against the vendee, * 
who was not a party,thereto. After, by such — 
such means, the fraud of the vendor is esta- } 
blished, the party seeking reliefvhas yét»to es- : 
tablish thatof the yendeeshis parti¢ipationin that 
of the former; for this peupane the evidence ex- © 
cepted toiéennot.ayail —* | 
On the merits, we are enabled to reonclude } 
the district judge erred. - Axgreat number of | 
witnesses were-examined: on. both sides. If,in — 
questions of fact, we generally regard much — 
the conclusion.of the>first. judge, because he _ 
had a better: knowledge of the character of the 
parties and witriesses, heard and saw the latter, — 
it is still safer-for us to rely on his conclusions - 
in cases of fraud—where direct evidence is 
seldom producéd, and the truth is to be elicited 














OR-THE STATE OF LOUISIANA. 25 


bye comparison ofthe. weight which is. due to Wnt 
 s amamagas arson meen: agape often con- oc 

















Appeat from the court of the fifth district. _Ne eppaat hes 
pester ge 


This appeal-has~ bet: taken . from an. order 
of the'judge of the districtcourt, transferritig 
this case to a neighboring district, in Conse- 
quence of: -his’standing in stich relation to the 
plaintiff; as forbids him sitting in the cause. 

It has been more’ than once decided in this 
court; and that after much deliberation, that 
the transferring a cause from one district. to an- 
‘other, for™teialy was'tiot such an irreparable 
injury: ‘as authorised an appéal.” The court 
has uniformly ‘acted ori the idea, that mere de- 
lay was nota grievance, which required the 
Vor. 11. (x. 8.) 4 
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West's ou interference of this tribunal. 3 enereon om 


‘TODe& AL. 
vs. 


ANDREWS. 


492,°10 id. A435 aaD6? “OP 
The appoint howevertoncéeives: to a 
od fire those i in ‘pen 


ferred, when by Taw'it should not; the judge-of |. <q 
the neighbouring @istreét’can have no togni- 9 


zance of it;*and ‘Hen@e,he-contlides that the | 


injury is irsepegeble to ‘him, afid the court J 


should at once correct it, ala ng 


wi-this 0 “eet eiApipettirapeantatvedgtie sll a 


Simones rete a se | 


rule yr te that wherever the party 
can be relieved ‘on a final judgment, the griev- 
anceis hot such’ an irreparable one'as requires 
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theaid.of-this courtat.ap.earlier period... It as gine, 
certain, that.theerrongomplained of bere, (if it Sara 
can, be zelieved “after final judgment, Ping. AL. 
we areclearthere.is. nothing to.authorise 4*?"™"* 
‘ys to. interfereyat, the prarans ne of the pro- 
COCDINGB. 9 scmynns 


“Ht @ théFefore saenea’ aairen de- 
__ crea that the appenr Be Miemniesea with costs. 


* Heed Hy Pe ES eS RE 


rec noua for in de: 


MiP aie go 
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~ See Hehe SH remanded, with> 7 


ae te ie sin, he Lan 


ced d ny this court. at the mer report of 
ce oF the district. judge See 


legal effect of a clause accounts be- 


das tween the par- 
ina ‘ eee: of ‘mnagriage which made part o of fs. 2 and a 
the: of tite cat am Preyious to the former ‘=r ony 7 
q judge nent, , whigh was, avoided, for, the purpose Se 
of au of allowing | the errors ¥ which it t contained, to to be Conga 


court. 
serene. J. dia not join i in this.opinion, haying been OPcounsel “ 
cause, 


ell 
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: wat Raa corrected by a trip doriente, the matters in dis. 
, pute between the- partjes*had* been’ sul ed Fo 
to a referee, ictlipeabentianyr = 
' To his*reportné ‘exception was taken, an S 
district court‘on the last trial; held it gee { j 
evidence of the state of accounts betweéh the — 3 
parties litigant ; and referred the case again .on- Whit 
ly so far as tochave the report modified to meet " a 
and fulfil the intentions expressed inthe de- 7 
creeandmandates i esa | 
order to refer; was as exempted to by the co nic , 
for the-defendants, who required: a general 
ferenceof the whole case, without instructi io | 
the referee to report particilatly on 4 certain 
note,of hand-held: by them against the plain- | 
tiff, and which has’ assumed great importance | 
in the cause on the pleas of compensatién or | 
reconvention. There fs nostatement of facts or — 
any thing equivalent. "The suit iniust therefore 


_ be examined principally iin relation to ex- 
ception, and one taken t9 the last report 0 I 

referee. We are of opinion that the jee « a | 
quo did not err in receiving and con ig'as 
the basis of thé last judgment ofthe distvié 
court, the report of the refereé’ made onthe | 
former trial, so far as it comported with the ‘de: | 
cision “Sf the” supreme court; and that he 


o 


- _— 
eee ee 
Foe: ee 
; ete 
<3 


warn sus 
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| eaithianlinaapia limiting “the referee eS 

revision of his first report, to matters alone; ae 

ere affected by sdid decision. Finaets 

are, therefore, of opinion that the de- Pench & at 

7 pre ON it a from 
‘d Srteddeatt ta mean reese 

_Portof the eres wa“aae-unable to aac. 








Tg: 


| relive” Sider dered, adjadged and de- 
‘ere , that thi jud nt of | the atric! Court 
be ‘affirmed with eos ts i 

a ne BE >a Diner Sate, 
mallee cc nee mo. “ 


BS ce Ratings BES actgilpa rt 


Se se ee aa aeriiy coe 
“Pi a ey of the fifth yin ons tiie 


“* of the judge a 
Miscnewsy-Jv delivered thé opinion sof the #0 by 
Gourt Ditis cause»was ‘broughit before the Pte cout 
court at theJast term, on a bill- of-exeeptions ihn 


relative to the admissibility of.certaimevidence — 


“Pout, J. didnot join’ in this opinion, eo interest in the 
use, 















We gga 








a 


? eg ofiered by the defepdants in support.of, a.plea § 
a of compensation.contained in their answer... . 
fonuzx’s The principles oftlaw appligable to thee 
BaLastil at were settled in.a decision then rendered, at 
: was. remanded:.for.a new. osantenll ‘| 
thereto. The, debts bse nang é 


co - 


Acgordinig, to. the: ju 

dered in this:¢ourt, the:epparent date td 
transfers was not considered as Conclusive 
dence that they were imadé at the time of ial 


Pr: ee gry = tat oo 


date, and,confequently previous 6th actual — 
insolvency of the:bankeupt.. Other testimony 
was requiréd to establish this fact; and on the | 
last hearing of the eause in the district court, — 
two witnesses were adduced by the defendants _ 
to show.the mpm anlage periens ‘The 
decision of the eugpew depenc 

ters ‘of fact; and ™ $i ailar | es we e. @ 
beenin the hebit-of yielditig! puch to-the: €on- — 
clusions of the courts of the first iristance: whe- 
ther evidence may have been* weighed by a 
judge or.by-a j Jury: It is true;the testimony i ‘in 
the present case does not prove positively the 


noe ome oo. One OC. 








verity of thé date of the transfers;*(asasdimed WestnDistict 
therein,) by establishitig the day on which they - 

"positive, clear and direct es - 
Fed by law; _the date of — Beprpceees 
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| ‘ 
r; ination ofl Chats ony ii : - 2. Bra bs : 
" the Teco we are una 2 to to discover any or- 
7 cible reason ta Tead u us to a. different ‘conelu u- 
’ sion. " 


, i tee pt ale 
4. ORE aaa PE Bt, UP od ele sey ESC: 
_It. is therefore ordered, adjudged and de- 
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West'n District, creed, thatjthe judgment of. the anions ] ] 
Aa be affinned with costs. 


Bowen & Baker, for the aint 
for the le al 


BoIsstERS 


vs. * 
Bauarr& az. 


er ata sale gi 
ordér of the 
court of pro- 
bates is not en- 
titled to the ac- 
tion of redhibi- 
“tion, 


The dgfetentnaneiielanthe price: aan peal 
woman, purchased by him ata probate sale of © 
the succession of Henry Pintard, deceased, © 
pleads, that the slave, at the time of the sale, 
was afflicted with redhibitory defects, which — 
rendered her-totally. unfit for the purpose for 
which she’ was acquired. : 
The plaintifis meet this defence, by averring, 1 
that the action of redhibition dées ‘hot take 
place i in sales made’by authority of justice, and — 
insist that the sale made in ‘the instance be- | 
fore us by order of the court of probates i is such | 
a.one as is coptemplated by the article of our 
civil code, in which this qmatter is treated-of. | 
C. Code, 35; art. 74. , ; 
Of this opinion was the judge who tried the — 
eause in the first instance, and such also is the _ 
conclusion we have come to. # 
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. The evidence shews;-that the sale, at which West’n District, 
: 1 thedefendant purchased the slave, for the price we ben 2 
B gofwhich he is nowsued, was made in virtue of P™™27©4"- 
x f adecree of the court of jarobates. It comes there- Dern 
fore within the very letter of the law—it is a 
sale miade. by authority of justice. 
This is sufficient, and we might conclude by 

saying, as we have often said, that where the 

law dées not distinguish we could not. We 

think it proper,“ however, to notice the princi- 
pal argument offered against this construction, 

and state the reason why it has not prevailed 
7 with us. 
4. It was contended that the article of the code 
already cited, although so general in its expres- 
sions, clearly contemplated the case of forced 
| sales, made to eriforce the decrees of.courts at 
rg ; . the demand and suit of persons, other than the 





ke | owners of the property; and that it was con- 
nd | trary to justice and equity, to apply the rule to 
ye- | cases where the sale was provoked by the 
ch | owner, or his representatives, and made for his, 
ur 4 or their benefit. ‘ 


of. | The justice and equity of introducing sank a 

7 © provision in any.case may be a subject of doubt, 
he | 8 it exposes the purchaser to be greatly de- 
he | ceived in regard to the latent defects to which 
VoL, 11. (N. 8.) 5 
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West’a District, property, such as that sold here is subject: and 


Aug. 1824 
Ria 
Pintarp & ar, 
v3. 


DEyrIs. 


its policy too may be questioned as purchaser | 
at public auction will not bid with such frees 
dom, nor give so high a price, when they do not 
bid with security, and are not. protected a 
gainst fraud. But these were* considerations 
for the law-maker, not for this court. And : Es. 
were we toenter into them, we could not ree 
cognize the distinction for which the deféndant © 
contends. The-absence of. equity im such a 
defence, appears as great in the case ofa forced | 
sale, as that which was directed here. We} 
are unable to see any good reason why a de.” : 
fendant in an ordinary action should have his} 
debts paid by a diseased and defective slave 
sold as a sound one, and the buyer be without’ 
remedy;.and yet, that at a sale made by order F 
of the court of probates, to pay the debts of a | 
succession, and settle the estate, the pur. 
chasers at public auction should have the right J 
to be relieved. The equity of both appears to t 
us equal... At all events no such difference has 
been shewn, as to authorise us to make the dis-’” 


tinction contended: 


It is therefore ordered, adjudged and de- | 
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be affirmed with costs. 


; . Baker for the plaintiff, Brent & Fennessy 
for the defendant. 


—=>— 


REYNOLDS vs. BUFORD. 
Appeat from the court of the fifth district. 


- . . . dis 
* Martin, J. delivered the opinion of the court.* mileé, three or 


The plaintiff sues as endorsee, and the defen- 


dant urges that he was guilty of such latches him notice. 


in giving notice of the nonpayment of the note, 
as discharged the endorser, The district court 
thought otherwise, gave judgment for the plain- 
tiff, and the defendant appealed. 

“The note is dated on the 10th of January, 
1819, and payable on ‘demand. About the 
20th of April, 1820, the plaintiff and defendant 
being in New-Orleans, and the maker of the 
note on his way there with a quantity of cotton, 
the defendant endorsed the note to*the plain- 
tiff On the arrival of the maker soon after, 
the plaintiff made a demand, and vainly endea- 
ed to procure payment. Both the maker and 
the defendant, being returned in the mean 





*Porter, J. did not join in this opinion, having been of counsel in 
the cause, ' 





- 






creed, that the judgment of the district court West’ Distrist, 


Prvrarp & A1.° 


er resides at the 


too great a dee 
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West’n District, While to their respective residences in the. pa, i | 
» 1824. s inet a 
vam tish of St. Mary’s, the plaintiff caused a profest 7 





of the note, on the 19th of May following, and# 
not exceeding three or four days after, notice was q 
given to the defendant. 

The plaintiff, on receiving the defendant’s ” 
endorsement incurred the obligation “of exer- 
cising all the diligence which the. law imposes — 
on an eéhdorsee. The circumstances of the — 
note being payable on demand. and of its being : 
of long standing, do not take the case out of the ‘ 

general rule. So “where a note was endorsed 
five years after it became due, it was held that 7 
notice was to be given as in ordinary cases.” © 

2 Johnson, 121. : 

The defendant’s residence was distant six 
miles only from that ef the maker’s, and the 
plaintiff’s agent, by withholding the notice 
three or four days, in our opinion, failed to ¢om- 
ply with the requisites of the law. Hill vs. 
Martin, 12 Martin, 177, 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
there be judgment for the defendant for costs 
in both courts... _ 

Brownson for the plaintiff, Lesassier & 
Boker for the defendant. 
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pa, | «| BROUSSARD Ws. BERNARD § AL. West Distr, 4 

. ae i. : WSRUB. 4 ° 

nd re Appeal from the court of the fifth district. 2 
q . v3. 

ras @\  . Marti, J. delivered the opinion of the B=®™4zp&at. 
| _ court... An action was commenced against the ‘i aeons 

ts present ‘plaintiff in the district court in 1819 by in the district 

or- § the defendants heirs of his wife, to’ set to eatablish con- 

es aside a sale made by him, on the ground of its ‘adictorily | 

he , being made in fraud of their rights. The parties debts of the 

~g | agreed, and it was adjudged that the sale be °™"™ 

1e |. set aside, and that he should keep the property 

d‘"] its estimated value, and to pay the residue to 

at f the heirs, after the debts of the community 


were discharged. 4 
The present suit is brought to establish, con- 


x tradictorily with the heirs, the amount of the 
e | debts. They pleaded that the estimation was 
e made in fraud, &c. During the trial the district 
- 2 judge conceived that he had no jurisdiction of 
. the first suit, so far as its object was the liqui- 


dation of the succession; he therefore reversed 
; all the former part of his judgment relating 
3 thereto, and left in force that, which annulled 
; —  thesale. The plaintiffappealed. 
| This court has decided in the case of 4 
Turner vs. Collins, vol. 1, 371, that the survi- 
ving partner may demand from the heirs of the 
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wee vag deceased a division of the partnership pro- | 

~~ perty inthe district court. A suit for such a_ 
— partition presupposes a liquidation, nay, the q 

Brnwann fal. Dovment of the debts. -Iis object is tocom- 

-_ pel the holder’of the property to surrender it; — | 

the creditors of the succession are not interest- 9 


ed init. 





It is therefore ordered, adjudged and de- : 
creed, that the last judgment of the district?” 
court be annulled, avoided and reversed, and 
that the case be remanded for further pro- 
ceedings, and that the defendants and appel- 7 
lees pay costs in this court. q 


Ia 


Brownson for the plaintiff, Simon for the de- 
fendants. © 








